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DBCISION OF T'HB DISCPLINARY COMMITTEE OF THE
GENERAL LEGAL COUNCIL

COMPLAINT NO. 48I2OO9

In the Matter of GARNETT DAV/KINS and
JERMAINE R. SIMMS an Attorney-at-I-aw.

AND

In the Matter of the Legal Profession Act,
I97I

Panel Dr. Adolph Edwards
Miss Beryl Ennis
Mrs. Daniella Gentles-S ilvera

lì

Present The'Complainant, Garnett Dawkins, appeared in person. The Attorney-at-Law
was, represented by Arlene Harrison Henry and Dennis Daley Q.C. on one
occasion each for the sole purpose of applying for adjournments.

Ilealing: 2nd october 2010, 4th November 2ol0,3Oth November 20i0,26't'September
2012,2 I st September, 2017 .

COMPLAINT i

1. The complaint against the Attorney-at-Law, Jermaine R. Simms, (hereinafter called "the

Attorney") contained in the Form of Affidavit sworn to on the 17th March 2009 by

Garnett Dawkins (hereinafler called "the complainant") is that:

(a) "He has breached Canon 1(b) which states that 'an Attorney shall at all times

rnailriain the honour and dignity of the profession and shall abstain frorn

behaviour which may tend to discredit the profession of which he is a member.'

(b) IJe lias not accounted to me for all monies in his hands for my account or credit,

although I have reasonably required him to do so.

(c) He has misappropriated my monies from the sale of my property."
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2 Upon tire Cotnmittee being satisfied that the Attorney had been duly servecl u,ith noticc o1,

tiris liearing pulsuatlt to Rules 5 and 21 of the Legal Profession (Disciplinarl
Proceedings) Rules set out under the 4tl' schedure to thc Lcgal profcssion Act and, ir.r

exel'cise of its discretion to prooeed with the hearing in the absence ,of the Attorney.

which is provided for under Rule 8 of the Legal Profession (Disciplinary Proceeclings)

Rules, the Committee comrnenced the irearing of this matter on the 2'ld October 2010

with the evidence of Mr. Gar'nett Dawkins which was completecl. The Complainant was

advised to bring a copy of the statement of account and a receipt for $23,000.00 of udlich

he gave evidence that he received from the Attorney. The matter was adjourrred to the 4tl'

November 2010 for continuation and the notes of the proceedings and notice of the datc

of the adjourned hearing were served on the Attorney. The hearing for the 4tl'November

2010 was postponed to the 11tl'November 2010. On the llth Novomber 2010 rhe

Complainant and the Attorney attended the hearing togethel with Mrs. Ariene l-larriso¡

Henry who applied for an adjourrunent on behalf of the Attorney so that he could retain

legal representation as she stated that she was not representing him. Tire,application u,as

granted and the matter was adjourned to the 3Otl'November 2010. on the 3Otl,November

2010 Mr, Detrtiis Daley Q.C., aLterrded the hearing on behalf of rhe r\trciirey anci appiied

for an adjottrnment on the basis that he had just received the notes of evidencc in thc

matter and needed time to prepare. The Cornplainant did not attend. T'he rrratter was

thcrcl'orc adjourncd to the 1511''Deoember'2010. iìlc AtLonrcy ar[cnrisri tll rÌre i511,

December 2010 without his Attorney Mr. Daley, Q.C whom he adviscd was ill. 't'hc

Complainant did not attend.'fhe matter was adjourned to the 1ltl'January 2011.'l'lic

Attorney attended and advised that Mr. Daley, Q.C was again ill but that he was also

being represented by Mr. Howard l{amilton Q.C, and Mr. Michael Lorne, Q.C. who wcre

not present. The Complainant did not attend. The matter was adjourned to the 8tl' Marcli

2011' Notices of the adjourned hearing were sent to Mr. Howard Fiamiiton Q.C. and Mr.

Miclrael Lorne, Q.C. Both gentlemen responded to the General Legal Council by letters

dated 8tl' February 2011 and 28tl' January 2011 respectively in which they advised that

they did not represent the Attorney. The General Legal Councii subsequently receivecl

two ietters from Daley Thwaites &. Co. both dated 4tl' March 201 I under ti\e signatures of

I.l
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I{onalcl Thwaites anci Mary J. 1-liwaites-Whittingham. Mr. Thwaites and Mrs. 'l'hwaites-

Whittingham advised that tl-ie Attorney could not attend the hearing fixed for the 811'

March 201 I as he would be in the Court of Appeal in a matter in which he was personaily

involved and he liad a medical condition. The matter was therefore adjourned on the 8tl'

March 2011 to the 8th October 2011 when it was then adjourned to the 26tl' September

2012. The Genelal Legal Councii received a letter dated 3 I't August 2012 on the 7tr' day

o1'September 2012 fiom Mr. Dennis Daley Q.C. saying he no longer represented the

Attorney. On the 26tl' Septen,ber 2012 neither the Attorney nor the Compiainant attended.

The evidence of the Cornplainant having been completed the panel adjourned the matter

lor Judgment to be written.

EVIDENCB

3. The evidence of the Compiainant was that in2007 he retained the Attorney to represent

hirn in the sale of his house at Lot 200, I0 Aloe Place, Ebony Vale, St. Catherine to

Jeovani l-Ieslop for the purchase price of $2,100,000.00. The Complainant paid the

Attorney $23,000.00 on the same day on which he retained him, to prepare the Sale

Agreement.

l'he Agreement for Sale (Exhibit 1) was signed and a deposit of $300,000.00 was paid

clilcotly to Lhe Complainant by the Purchaser (ìixhibit 5). The Agreement lòr Sale was

subject to t"he Purchaser obtaining a mortgage from a reputable 1ìnancial institution.

Cornpletion was 120 days fi'orn the date of the Agreement for Sale on payment of all

sums in exohange for the duplicate Certificate of Title registered in the naûre of the

Purchaser. In the Agreement for Sale the Attorney was described as having carriage of

sale and the Purchaser's Attorney was described as Loretta Reid-Pitt.

(-

The Attorney sent a statement of 'account to the Purchaser, Jeovani Heslop, showing how

much he was to pay which was $1,865,600.00 (Exhibit 2A). National l{ousing'Irust sent

the Attorney a cheque for the balance payable by the Purchaser in the amount of

$1,865,600.00 drawn in favour of Jelmaine R. Simrns, the Attorney. The cheque was

4
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dated 17tr' December 2007 (Exhibit 2B). The sale was cor-npleted in 2007 and rlic

Attorney sent the Cornplainant a statement of account. The Attorney kept the balance

purchase price of $1,865,600.00 in his account until the Complainant returned to.Tamaica

in 2008. The Complainant had to leave the island fbr the USA so he left"his bank account

number with the Attorney for him to lodge the net proceeds of sale in(o when the sale

was completed. The Attorney subsequently advised the Complainant that he was not able

to lodge the money into his account as the Compiainant never signed an agreement 1'or

this to be done so he would put it.in his client's account. !,

The Attorney sent the Complainant a cheque No. 5949680 dated 24tl' De'cember 2008 f'or

$i,400,000.00 drawn on the Attorney's client account (Exhibit 3) which lhe Cornplainant

lodged into his account at Clarendon Co-operative Credit Union Limited. The

Complainant was permitted to withdraw $450,000.00 from the proceeds of'the cheque

before it cleared. The credit union subsequently called the Complainant and told irim

there was no money in the Attorney's account to clear the cheque.

The Complainant obtained a copy of the cheque which was stamped "lìefcr to l)rarver"

and also received a letter from Clarendon Credit Union Limited dated 3btl' January 2009

addressed "To Whom It May Concern" signed by one Karl Maye, Delinquency &.

Projects Officer. In the letter Mr. Maye stated:

"This is to certify that we are in possession of RBTT cheque #5949680 in thc

sum of One Million Four Hundred Thousand Dollars (1.4M) issued by

Jermaine R. Simms (Attorney-at-Law) of which, Four Hundrecl and Fifþ
Thousand Dollars ($450,000.00) was paid to the recipient Mr. Garnctt

Dawkins and was returned by RBTT for insufficient funds.

We intend to report this matter to the Fraud Squad in order to havc the

matter resolved."

(Exhibit 4)
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8 'l'he Compiainant cailed the Attorney and told him that the cheque had bounced. 'i'he

Attorney told him amollg other things that he had lost all of his money in Cash Plus. He

asked the Complainant for more time. The Complainarf was never paid the said money

by the Attorney and after a while he was unable to speak to him as whenever he called

and introduced himself the Attorney would hang up the phone. The Complainant reported

the matter to the Fraud Squad.

The Complainant now owes the credit union $400,000.00 having withdrawn money from

the account before the cireque from the Attorney had cleared. He did however have some

money in the account before the cheque from the Attorney was lodged.

F'INDINGS OF FACT

Having seen and heard the evidence of the Complainant and having perused the exhibits,

the Committee accepts the evidence of the Complainant as a witness of truth and 1.rnds

that the follOwing has been established beyond reasonable doubt:

(a) the Complainant retained the Attorney to act for him in the sale of his premises at

Lot 200, l0 Aioe Place, Ebony Vale, St. Catherinein200T;

(b) the Attorney received $i,86S,000.00 from National Housing Trust being the

balance proceeds of sale of the said property on account for the Complainant;

(o) the Attorney issued a cheque to the Cornplainant in the amount of $1,400,000.00

drawn on the Attorney's client account which when presented for payment was

returned marked "refer to drawer" and the credit union where the cheque was

lodged indicated by lettdi dated 30th Januar y 2009 that there was insuffrcient

funds in the account to clear the cheque;

(d) the Qomplainant advised the Attorney that the cheque bounced but to date the

Attotney has neither replaced the cheque nor paid the Complainant the amount

due dhd payable to the Complainant;

(e) the Gomplainant has made attempts to contact the Attorney to get his rnoney but

has not been successful.

9
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CANONS J

11. In breach of Canons I(b), VII(b) and VIII(b) of the Legal Profession (Canons)

Professional Ethics Rules the Attorney has failed to account to the pornplainant for

money received by him on account of the purchase plice for the propelty sold by tlie

Complainant and payable to him as the cheque paid to the Complainantilr¿as dishonoured

for insuffrcient funds in the Attorney's account and the Attorney has,trot replaced the

cheque. The inescapable conclusion is that the Attorney has misapproprtíated the moneys

paid. For ease of reference we set out below the aforesaid Canons:

Canon I (b) provides that: rr'

"An Attorney shall at all times maintain the honour and dignity of the profession

and shall abstain from behaviour which may tend to discredit the profession of

which he is a member."

Canon VII (b) provides that:

"An Attorney shall - ì

(i)

(ii) account to his client for all monies in the hands of the ¡Attorney fbr the

account or credit of the olient, whenever reasonably lecluircd to do so; arrd ll:
shall for these purposes keep the said accounts in conlormity witii the regulations

which may from time to time be prescribed by the General Legal.'Ôouncil."

Canon VIIi (b) states that: r¡'

"'Where in any particular matter explicit ethical guidance ddðs not exist, an

Attorney shall determine his conduct by acting in a manner that promotes public

confidence in the integrity and efficiency of the legal systerh and the legal

profession."

The Complainant placed all trust and confidence in the Attorney in retaining him in the

sale transaction of his property and in collecting the purchase price for him. The

relationship of Attorney/Client ib a fiduciary one and therefore the Attorney owes a

fìduciary duty to the client to act in his best interest which the Attorney has not done.
tÌ
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The Attorney has instead betrayed this trust and confidence by collecting monies due and

payable to the Cornplainant and misappropriating same. We find this conduct of the

Attorney reprehensible.

The standard of proof in these disciplinary proceedings is that of the criminal standard

that being beyond all reasonable doubt (Winston Campbell v David Hamlet (as

executrix of Simon Alexander) Privy Council Appeal No.73 of 2001) and we find that

the applicable standard of proof has been established and the Attorney as he then was,

was guilty of professional misconduct.

1'

: DATED the 2lstday of September,20lT

DR. ADOLPH EDV/ARDS

BERYL S

DANIELLA GENTLES - SILVERA
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